MSHA Secrets

The Shumate Dam sits up a steep ridgeline from Marsh Fork Elementary School, behind the Goals Coal preparation plant.  From a distance, the dam looks like a grassy hill wedged between two mountainsides.  It's actually a pile of coal refuse 385-feet high.

Caroline Beckner doesn't completely trust the dam.  She often keeps her nine-year-old daughter and six-year-old son out of school after a heavy rain saying, “All it needs is to overflow or bust and that's it.”

But many people in the area trust the dam and feel they can rely on regulators to ensure its safety.  Joyce Cantley whose granddaughter attended Marsh Fork and whose son was able to move back to his hometown thanks to a job with Massey is one of them.  “If I thought for a second that those, any of those children in that school were in danger, I would say get them out of there now,” she said.  Cantley also claims to not be knowledgeable enough to judge the safety of the dam saying, “I don't know and I'm not qualified.  I don't KNOW.  I have to take someone else's word if there is danger there.  There are inspectors, and there are different people, but someone with more knowledge than I will have to make that determination.”

Over the years, MSHA has found a number of construction violations at the dam.  But Cantley could not simply call up MSHA to find out an inspector said two of the violations could cause the dam to fail if not corrected.  But we did find out.

In the late 90's, MSHA inspector Jim Elkins issued citations to Goals Coal Co. for not properly compacting the dam's fill material.  In one, in November 1998, MSHA fined the company for putting coal refuse down in layers as much as 10-feet thick.  These layers cannot be more than one foot.  The thinner the layer, the easier it is to compact.

It took three months for MSHA to release that citation after Public Broadcasting filed a request under the Freedom of Information Act.  But MSHA didn't release everything.

After inspector Elkins noted that a thousand people live downstream.  He wrote, “If the dam failed, fatalities would be expected to occur.  It's reasonably likely an accident would occur if the condition continued to exist.”  That statement was left out of the documents MSHA released to Public Broadcasting.  MSHA also withheld another concern Elkins had about the dam in another citation a few months later.  Once again, Elkins was concerned people would die if Massey didn't correct another compaction problem.

Retired MSHA inspector Ernie Thompson, who lives just a few miles from the school, never inspected the Shumate dam, but he's always been aware of it.  Thompson inspected many impoundment dams during his 26 years with MSHA.  He says without proper compaction, you don't have a dam.  You just have a pile of loose refuse waiting to get washed away.  “It should be compacted to make it water-tight.  If you don't have compaction, you don't have an impoundment, you just got a pile of something up there until something happens,” he stated.

These earthen barriers are actually made of the refuse left over from the mining and processing of coal.  Companies usually use large trucks or bulldozers to constantly run over and compact the refuse.  Thompson says he can't recall another case of a company trying to build a dam by compacting 10-foot layers of refuse.  “If you go putting material in ten foot lifts, filling in voids, not tying it in, than your asking for, it's not an accident, you're just playing odds.  You're just waiting for something to happen, hoping I get by with it.”

A few weeks after being cited for the 1998 violation, Goals Coal Co. corrected this problem.  But four months later, inspector Elkins wrote an even stronger citation, noting that much of one side of the dam consisted of soft, wet layers of coal refuse five to ten feet thick.  He wrote that the condition probably existed for several weeks.

The inspector added that people downstream would be, “exposed possibly fatally if the dam blew out on this side and caused failure of the dam.  It is reasonably likely an accident would occur if the dam filled up with water.  This area would be the most likely to fail.”  This is the second statement that MSHA withheld from Public Broadcasting.

In layman's terms, Thompson says the inspector was describing an extremely dangerous situation, “He says if this is allowed to exist, it's not corrected; yeah, this dam's gonna, it stands a good chance, a real good chance, of busting.  And if it did; it's gonna kill everybody downstream.”

Former head of MSHA described the inspection by saying, “When you have people involved; when you have the potential of close proximity, the inspector weighs all those judgments and makes the determination.  And in his mind, he obviously thought and felt, like this was a problem.  And that's serious.  Look at the language that he uses.  The language is that there are people impacted.  It has real potential and people could be killed.  That's not a technical issue.”

We only know about the language that Elkins used because his statements were included in documents that MSHA released to an environmental group four years ago.  Back then the dam had received little, if any, media attention.

By the time we filed our request for records in August, MSHA had decided the inspector's concerns are not public information.  Massey corrected the problems noted in the inspector's reports.  Altogether, Massey was fined $680 for the two citations.

Jackie Browning worked at the mining complex for 23 years.  His two sons also work at other Massey operations.  He started working on the dam when its construction began in 1991.  Every day, it was Browning's job to run a bulldozer back and forth to compact the coal refuse, and build up the dam.

Browning retired for health reasons in 1999, although he admits he left on bad terms.  One reason for that, Browning says, is that Massey cut corners on health and safety issues, like the construction of the dam.  “Let me tell you something.” Browning said, “The company cares less... Just so that refuse goes to the dump and is pushed away from that belt.  That's all that's important.  Believe me... They could care less how that dam's built.”

Browning says he remembers well trying to compact those five to 10 foot-thick layers of coal refuse on the dam.  He says it was an impossible task.  He says he's worried for years that the dam could fail.  “I know this thing looks stable and everything, but it just might not be stable... To complain about anything?  You'd get more sense out of that car right there.” Browning added.

The problems didn't end with compaction.  MSHA has cited the impoundment 17 other times for violations in the last ten years.  These include three citations from 2001 to 2003, where MSHA cited the company for letting erosion gullies up to 10 feet deep and 12 feet wide form on the impoundment side of the dam.  MSHA also cited the company five times, from 2001 to 2003, for letting timber and brush piles build up around the dam or for using wood waste and scrap metal to build up the dam.

Like the earlier citations, MSHA also whited-out additional information concerning these violations.  But we can't confirm what MSHA withheld.  We don't have copies of previously released documents to compare them to.

Browning was gone by the time these violations were issued.  But he says while he worked there he had to constantly fight to keep wooden mine timbers, known as half headers or crib blocks, from being included with the refuse being built into the body of the dam.  “I know they was times they would dump half headers and crib blocks...   things like that in there.” He explained, “That's illegal, you can't put no wood in a dam...   it come out on the belt and stuff like that, and on them trucks and things, yeah.”

An MSHA citation from June of 2003 says refuse included, “wooden pallets, crib blocks and scrap metal.”  According to Thompson, the retired MSHA inspector, this is dangerous because the wood will eventually rot, leaving soft spots that can cause leaks.  “Serious, serious.  And this inspector said it was serious.  When you get soft earthen material, and wood; it will decay and cause voids in the face of your impoundment.  That's a place for water to start.”

But Massey fixed all of these problems, according to MSHA inspection reports.

So does any of this matter? Kelvin Wu, MSHA's chief dam officer, says there's no reason to worry.  He says the fact that problems were noted and corrected is proof that the system works.  “That was good;” Wu said, “because the inspector found it.  So they have to correct it.  I think his issue manager should have given a good citation to the inspector.  The inspector did an excellent job.  Identified the problem in the field.  In these constructions, some of those things do happen all the time.  And the inspector found it.  And issued the citations, issued orders, and they correct it.  As long as it's correct, that's what we want.”

Wu says he doesn't have any concerns about the safety of the Shumate dam.  He's confident that inspectors will catch any problems.

But Thompson, the former inspector, and Browning, the retired dozer operator, worry that the sloppy construction practices noted in the inspection reports indicate there could be other problems.  Thompson explained that there are many problems that inspectors don't catch saying, “If they're not following the plans while you got an inspector there, what makes you think they're following it when you're not there.  Me, as an inspector, I might not be there but two days every six months.  Now you've got another five months and twenty-eight days or twenty-seven days that they're on their own, so I don't know what they're doing.”

MSHA is only required to inspect four times a year.  The rest of the time it's up to the company to document the state of the dam weekly, and those reports are reviewed by the agency.  However, MSHA has shown a consistent pattern in inspecting the Shumate dam, visiting it fourteen times since the beginning of 2004.

The Shumate dam gets more attention for two reasons.  One, its proximity to a school.  Two, it was a Massey impoundment that failed and released about 300 million gallons of coal slurry in Martin County, Kentucky, five years ago.

Ed Wiley helped with the cleanup of that spill while working for a Massey contractor.  Upon returning home to Raleigh County, Wiley says he was told to drop everything and start a rush job at Shumate.  A three-inch rain had just come through.

“We have what we call a nine one one.”  Wiley said, “And that's what our boss, any type of emergency, it didn't matter day, time, how many hours you already had (you need), if he called you needed to go... we had to go to the Shumate impoundment and put in pumps to bypass the water from that spillway.  Their main concern was there was too much pressure on that dam.”  Since then Wiley has become vocal in his opposition to Massey's operations near the school.

Massey Energy did not return several calls to comment for this story.  So we visited Massey's Charleston office in hopes of talking to company spokesman Jeff Gillenwater.  Gillenwater told us to send him an e-mail describing the story and the questions we wanted the Massey to address.  We did as Gillenwater asked, but never heard back from him or anyone else at Massey.

We did briefly speak to Massey attorney Bob McClusky.  We caught up with him following a court hearing.  “I think the public policy is encompassed in the state law and the company has complied with that as best it could,” he told us.

An MSHA inspection report from January 2005 describes problems with wet coal refuse similar to those described in March of 1999.  No citations were issued, but several times the inspector's notes describe how wet and sloppy the work surface was and describes the dozer leaving ruts, “Approximately two feet deep.”  Large ruts are indication that the refuse has too much water to compact properly.

Rosemary Miller grew up near the school on Horse Creek, where she still lives today.  She says the dam is a highly charged issue in the area.  She says some people defend the company because job losses would hurt.  And others are afraid the controversy could close the school -which Miller says would make the population wither away.  “Nobody wants to see the school leave the community because that's the heart of the community...  Once the school is gone, the people will go too.  Because you can't live somewhere and you know bus your kids for hours to go to school.”
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